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PROCEEDI NGS
(11: 23 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument next this norning in Case 10-1399,

Roberts v. Sea-Land Services.

M. GIlelan.

ORAL ARGUMENT OF JOSHUA T. G LLELAN, 11
ON BEHALF OF THE PETI TI ONER

MR. G LLELAN: M. Chief Justice, and may it
pl ease the Court:

Dana Roberts was injured and shortly
t hereafter becanme disabled in the course of his work for
Sea-Land in fiscal year 2002, but he-was not awarded
conpensation until fiscal year 2007.

The question presented here is whether the
maxi mum weekly rate established by section 6 of the
Longshore Act that was in effect at the time his
disability began or that which was in effect at the tine
he was awarded conpensation governs his case. He is
entitled to whichever maxi mumis the applicable one.

Section 6(c) of the act provides explicitly
that the applicable maximumis that in effect at the
time that the claimant is "newl y awarded conpensation.”
The term "award” or "awarded"” in the Longshore Act has a

consi stent meani ng throughout, contrary to the views of
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the court of appeals below, and that neaning is a
conpensation order filed pursuant to section 19(e) of
the act, which is described in section 19(e) as "the
order making the award.™

JUSTI CE SCALIA: It seens to me that -- that
the two parties are at extremes and that there is indeed
sonething in the mddle. | mean, you say it has to be
the determ nation of entitlenment to conpensation by the
agency. The other side says: No, it's just
entitlenment, whether it's been decreed or not. Wy --
why wouldn't it be an award, however, if it was the
enpl oyer that voluntarily paid the anount due, which is
what he's supposed to do anyway, right? Wy woul dn't
that be an award of conpensation?

MR. Gl LLELAN: Well, because the statute --
in some sense of the word "award" --

JUSTI CE SCALI A: Yes, a sense that -- that
the text would bear, as opposed to the -- to the sense
that the other side argues here.

MR. Gl LLELAN: | think that the text wl|
not bear that reading, in particul ar because the
paynments that you are describing that could be
consi dered an award are descri bed throughout the act as
payments "w thout an award.”™ Now, how the claimant can

have been newly awarded benefits at the tinme the
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enpl oyer makes a paynent "w thout an award” | think
defi es the meaning of that word.

JUSTI CE SCALIA: Were -- well, | wsh you
woul d submit the sections of the act that use it that
way, that say conpensation w thout an award.

MR. G LLELAN: Section 14(a) through (e)
refers to conpensation paynments w thout an award.

JUSTI CE SCALI A:  Ckay.

MR. G LLELAN: Those are the provisions.

Section 14(a) and (b) directs those paynents w thout an

awar d.

JUSTI CE GINSBURG: And the -- and the
critical time, then -- | think, isn't it true that npst
conpensation paynents are the -- are as a result of

voluntary action by the enployer and not a proceedi ng?
MR. G LLELAN: That is true, yes.
JUSTICE GINSBURG. So then in those cases,
when t he enpl oyer says, okay, | will voluntarily make

this conpensation avail able, then the neasuring --

the -- the pay would be nmeasured by the tine the
enpl oyer makes -- nmakes the conpensation avail abl e,
ri ght?
MR. G LLELAN: | think not, because the --

the statutory provision says it's the award that is

determ nati ve.
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JUSTI CE SCALIA: Well, it's --

JUSTI CE GI NSBURG. But there's no award.

MR. G LLELAN: But there can be an award.
think that's the critical --

JUSTI CE GI NSBURG. But we have -- what is --
| mean, it can be. But here's a person who has been
i njured and gets conpensation w thout having to bring
any |l egal proceeding for it. Wat is the weekly -- the
measure then? It can't be an award, the date of the
award, because there is no award. So what is it?

MR. G LLELAN: The enpl oyer that wants to
l ock in this year's maxi numrate and not have his
liability progress above that sinply-needs to have an
award entered.

JUSTI CE SCALI A: No, he doesn't. No, he
doesn't. He can just begin paynent. The -- (c), which
is the section we are tal king about here, doesn't just
provide for newmy awarded conpensation. It also says
"survivors currently receiving conpensation for

permanent total disability or death benefits."

"Currently receiving." Now, does that nean
it has to have been decreed by the agency? | don't
t hi nk so.

MR. G LLELAN: That provision, which -- that
cl ause --

Alderson Reporting Company
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JUSTI CE SCALI A: That cl ause.

MR. G LLELAN: -- that separate cl ause,
which is not in this case, because --

JUSTI CE SCALI A: | understand. But it --
but it applies to the question, it seens to nme, that
Justice G nsburg asked, doesn't it?

MR. Gl LLELAN: No, | think not.

JUSTI CE SCALI A: No?

MR. Gl LLELAN: The function of that clause
is that in permanent total and death cases, because
there is an annual escal ator provision, whatever your
rate is this year going to go up. |If it's permanent
total or death case, it is going to go up each October
1st by the increase in the national average wage.

JUSTI CE SCALI A: But only if you have been
recei ving conpensati on.

MR. G LLELAN: If you -- if --

JUSTI CE SCALIA: Okay? |If neither the
enpl oynment -- if neither the enployer gives you the
conpensation voluntarily nor as you -- as you contend,
t here has been an award by the agency, you are out; (c)
doesn't apply. Right?

MR. Gl LLELAN: | wouldn't say (c) doesn't
apply, no. | think --

JUSTI CE SCALI A: How else would it apply?
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You are either receiving conpensation, which I would
understand to nmean receiving it fromthe enpl oyer or by
reason of an award, or else you have been newl y awarded
conpensation, which | guess nmeans it hasn't yet been
pai d, but -- but you have the award in your pocket.

MR. G LLELAN: Well, the -- the function of
t hat separate clause is for cases in which an award has
been entered of death benefits or pernanent total
disability benefits, and everything up to that point is
governed by the maximumthat is in effect at the tine of
t hat --

JUSTI CE SCALIA: It doesn't say that,
counsel. It says "survivors currently receiving
conpensation.”

It doesn't say by virtue of an award. It
says "receiving conpensation.”™ So if the enployer is
paying it voluntarily, you are in there. And then it
goes on and it contrasts with receiving conpensation
t hose newly awarded conpensation. You are not yet
receiving it, but you have been awarded it.

MR. G LLELAN: Well, M. Roberts did not
fall within the currently receiving conpensation --

JUSTI CE SCALI A: | understand that. But I'm
just trying to make sense out of the provision. And it

doesn't seemto nme to make any sense unless you read it

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

just the way | suggested.
MR. G LLELAN: Okay. | hope | can provide
t hat sense. The function of that separate clause is
that a clai mant who has been awarded conpensation at a
given rate, which is the maxinum at the time of the
award, wll continue to receive conpensation --
JUSTI CE SCALIA: It doesn't say that. It

says not hi ng about an award. The |ast part tal ks about

an award. It says "currently receiving conpensation for
permanent total disability or death benefits.” And if
you are receiving it fromyour enployer, | don't know

why that isn't covered by that. Wy isn't it covered?
MR. Gl LLELAN: | can certainly see that

those terns woul d appear to apply to that situation in

whi ch the enployer is paying conpensation for death or

for permanent total disability. That wouldn't provide

us for a maxi mum -- any applicabl e maxi nrum
JUSTI CE SCALIA: | don't think it affects
your case. It's just a matter of understandi ng what

this provision is tal king about.

MR. G LLELAN: Yes. And what I'mtrying to
say about the function of this clause is that a clai mant
who has been awarded conpensation for permanent total
disability -- let's assune the enployer hasn't paid

anything until the ALJ issues an award, and at the tinme
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that award is issued the maxinmumis $1, 000 a week and
t he enpl oyer was -- the enpl oyee was naking nore than
1500, so that maximumis the rate.

JUSTI CE SCALIA: But if the enployer has

10

been paying voluntarily, you don't penalize the enpl oyee

for not having an award, right? | nmean he's in the sane

position; the enployer has conceded the liability.

MR. Gl LLELAN: He certainly is not in the
sane position, no.

JUSTI CE SOTOVAYOR: Counsel, woul d
Justice Scalia's reading in your judgnent -- accept his
proposition that those currently receiving voluntary
paynments fromthe enpl oyer fall under subsection (c).
Woul d his reading require the enployer every year to
recal cul ate the benefits to the maxi mumthat's
establ i shed that year?

MR. Gl LLELAN: Yes, it would. Yes, it
woul d.

JUSTI CE SOTOVAYOR: And that's why his
readi ng --

MR. G LLELAN: And that is precisely the
function of that cl ause.

JUSTI CE SOTOMAYOR: The function of (b) is
to set a mximumthat will control all paynents present

and future.
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11

MR. G LLELAN: Yes, yes, definitely.
JUSTI CE SOTOVAYOR: And so if you read it

t he way he does, that maxi num woul d change each year.
MR. G LLELAN: Yes. And for permanent total

disability and death cases --

JUSTI CE SCALI A: | don't understand why
that's so only for enploynent -- for enployer paynments
and not the case for awards. |If that's so for the

enpl oyer's paynent, why isn't it so for awards that have
been decreed? Why don't they change every year?

MR. G LLELAN: They do. If the award is for
permanent total disability or for death, they do.

JUSTI CE SCALI A: Okay, so then ny reading
makes perfect sense.

MR. G LLELAN: Yes, your reading does nake
perfect sense. And the function of that second -- the
clause for those currently receiving conpensation for
per manent total or death, is that even when the maxi mum
continues to go up after the date of an award that new
maxi numis the applicable one for the continuing period
of disability or survivorship.

CHI EF JUSTI CE ROBERTS: When -- one of the
argunents on the other side that | thought nade sone
sense was the idea that you should focus on a particul ar

point in time when you are figuring out what the anpunt
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12

of the award is going to be; that it doesn't nake --
that it's at least odd to say, well, we're going to

cal cul ate how much you're entitled to at this point, but
in ternms of the applicable maxi numwe are going to wait
however long it takes and cal culate that as of this
point. Doesn't it make nore sense to figure out the
appl i cabl e nunbers at the same point in tinme?

MR. Gl LLELAN: Marginally nore sense,
perhaps so. But that is an argunment that should be
addressed to Congress. Congress could easily have nade
section 6(c) turn on the time of injury. Instead they
had provided very explicitly --

CHI EF JUSTI CE ROBERTS: So if we think -- if
we think the statute -- in other words, your argunent,
your response is that the statute is unambi guous and it
can't be read in a nore sensical way.

MR. G LLELAN: Yes. Yes.

CHI EF JUSTI CE ROBERTS: Okay.

MR. Gl LLELAN: Yes, and that each use of the
term "award," contrary to the Ninth Circuit's view, is
consistent with that. That is, whenever Congress refers
in this statute to an award or conpensati on being
awarded, it is talking about the order making the award
as its described in section 19(e).

JUSTI CE SCALI A:  You don't really have to
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13

establish that, do you? All you have to establish is
that there is no way in which newly awarded conpensati on
means entitlenment to conpensation. That's all you have
to establish.

MR. G LLELAN: That is exactly true.

JUSTI CE SCALI A:  You don't have to show that
it's used consistently throughout, only that it's never
used to nean entitlenent to conpensation.

MR. G LLELAN: That is exactly correct.

JUSTICE ALITO. Are you conceding in answer
to these questions that your reading doesn't really make
any sense, that's just what Congress -- that's what
Congress did?

MR. G LLELAN: No, | hope |I am not conceding
t hat .

JUSTICE ALITG Well, what sense does it
make? Why should the ceiling depend on whet her an
enpl oyee is getting conpensation voluntarily fromthe
enpl oyer or as a result of a formal award? |f you have
two identical, identically situated enployees and one is
getting the conpensation w thout an award and one is
getting it with an award, as you understand the term
"award," why -- what sense does it make to treat them
differently?

MR. G LLELAN: | would say they certainly

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
14

are not identically situated. The claimant who has an
award - -

JUSTICE ALITO They are identically
situated in every respect except one. One has a fornal
award, one does not. \What sense does it nmake to treat
themdifferently?

MR. Gl LLELAN: There are serious
consequences of the fact that one has an award and the
other is being paid only w thout an award.

JUSTI CE SCALI A: Counsel, if | understood
your response to ny prior |line of questioning, you deny
that they are treated differently. The one who is
recei ving conpensation is treated the sanme, under the
sanme provision. There are two parts to it: Survivors
currently receiving conpensation and survivors newy
awar ded conpensati on.

Those two cl asses are treated exactly the
sane. The only one that is treated differently is
somebody who is neither being paid by the enployer nor
has yet received an award.

MR. Gl LLELAN: No. No.

JUSTI CE SCALI A:  No?

MR. G LLELAN: No, no.

The cl ause that depends on whether you are

currently receiving only applies to permanent total
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disability and death cases. 1In all other cases, the
clause that says "newly awarded” is the only applicable
provi si on.

JUSTI CE SCALIA: | see. Partial disability,
in other words.

MR. Gl LLELAN: Correct.

JUSTI CE SCALI A: Ckay.

MR. Gl LLELAN: And tenporary total
Tenporary total has -- the rates do not go up each year

JUSTI CE BREYER: Wbul d you then go back -- |
did have the same question Justice Alito asked and |
would Iike to hear the answer. The answer has -- | wll
add one footnote, perhaps, which m ght make it a nore
conplete answer, and that is that it makes very little
sense to me when a worker becones disabled on January 1,
1990, for exanple, he is now disabled. And so we
cal cul ate what his wage was.

Hi s wage was $200 a week. And now we say,
but that shouldn't exceed twi ce the average weekly wage,
and we are not going to apply it to him You are going
to apply it to himat some random date. Hi s wage that
he is getting paid is figured out as of January 1, 1990.

MR. Gl LLELAN: Yes.

JUSTI CE BREYER: But the maxi mum that it

could be is figured out as of January 1, 1998, when he
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fini shes a proceeding.

Now, | just -- for both reasons, why would
you di stinguish and why would you get that result? For
those two reasons it doesn't seemto make nuch sense to
me, your reading of it, while theirs does make sense.
Now, you explain why that is.

MR. G LLELAN: Okay. Okay. | think the
point is to encourage the enployer to get an award
entered pronptly, because that way they will lock in
that early maxinmumrate or mninumrate. The m nimum
rate provision applies exactly the same way under
section 6(c).

JUSTI CE KAGAN: But | thought Congress
wanted the systemto operate so that people just did it
voluntarily wi thout an award.

MR. G LLELAN: Well, they want that to
happen as often as possible, but the enployer has the
right in any case to file a notice with the Departnent
of Labor saying, we do not believe the claimant is
entitled to conpensation.

JUSTI CE SCALI A: Counsel, it really doesn't
make a whole |lot of sense. | nean, it seens to nme you
have to acknow edge that it would be a nuch better
statute had it been witten differently. And really

your argunent here is it's not up to us to revise the
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17

I nadequaci es of a statute. | nean, your argunent is you
just can't read the |anguage that way. And it provides
a stupid result. And there are such things as stupid
statutes and this is one of them right?

MR. G LLELAN: | don't think it's stupid,
but yes, ny basic argunment is --

JUSTI CE BREYER: You think it is not stupid
because you think it is a good idea to give a |ot of
work to the Departnment of Labor and that all the
enpl oyers are going to do this voluntarily and there
will never be a problemwth it; all should be
encouraged to go and get a certificate fromthe
Departnment of Labor. All right. | wll take that as
sonet hi ng.

Now, why is it | can't read the statute the
way that it seenms to nake sonewhat nore sense? | don't
see any words here that stop ne fromreading it.

MR. Gl LLELAN: "Newly awarded conpensati on”
are the critical words.

JUSTI CE BREYER: \Where exactly? You nean in
(c)?

MR. G LLELAN: In (c), yes, 6(c).

JUSTI CE BREYER: You just told ne that just
this had to do with permanent or total disability, and

this is far --
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18
MR. G LLELAN: No. Excuse ne. The ot her

clause of that provision, the one that says "currently
recei ving conpensation,” that one only applies to
survivors and permanent totally di sabl ed workers.

JUSTI CE BREYER: \Why don't they both? |
mean, as | read it naturally, it says that -- we now
have a special thing, you know, which these people are
t he dead ones and the wi dows are getting it and the
permanent |y di sabl ed people, and the -- this individual,
and the secretary, the secretary or his delegate is
going to calculate this thing all the time, and they've
got a special thing here for -- for -- for pernmanent
peopl e, permanently disabled, and they are saying as to
t hose people, we are giving thema break. They can't
| ook for nmore work. They can't | ook for -- they are
dead, for exanple, and they can't find other sources of
i nconme.

And so we say that, that if the average wage
goes up and their wage was higher to begin with, we wll
raise it a bit. And that applies not only to the people
who are just getting this for the first time in the
rel evant period; it also applies to all those who have
been getting it. It applies to both groups. Well, that
makes sense to ne.

MR. G LLELAN: For pernanent total
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19
disability and death, yes.

JUSTI CE BREYER: Right. So the whole thing
applies just to the permanently di sabled and the death
things. What says it applies to anybody el se?

MR. Gl LLELAN: No, the -- the clause --

JUSTI CE BREYER: The whole thing. The
whole -- the whole -- all of (c,) that's in ny thing
here that's seven lines. All of (c) applies to
permanent |y di sabl ed and those who di ed.

MR. G LLELAN: Well, that's certainly -- no
one has put forward that construction, and that would
mean that there is no maxi mrum applicable to other
categories of disability, like M. Roberts's disability.

JUSTI CE BREYER: ©Ch, yes. Oh. | feel
slightly like an Abbott and Costello novie, but I
am getting --

JUSTI CE SOTOVAYOR: Counsel, so what happens
to your argunent if we disagree with you that enpl oyers
have a way to seek a conpensation order? As | read the
regul ations, the only way they can do that is if the
enpl oyee files a claim and the enployee's filing of the
claimthen sets the process in notion. | can't imagine
t hat any enpl oyee, knowi ng that a future award coul d
help them would bother filing a claimto help the

enpl oyer lock in his rate.
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MR. Gl LLELAN: | think -- actually ny

experience, my universal experience with this statute,
Is that that is not a realistic view of what claimnt's
behavi or is.

The critical difference is an award -- the
entry of an award does not merely confirmthat the
enpl oyer is making paynments; it requires it to continue
maki ng t hose paynents until --

JUSTI CE SOTOVAYOR: That's not ny question.
Most of your argunent is prem sed on the -- | thought,
that the enployer could lock in his rate --

MR. G LLELAN: Yes.

JUSTI CE SOTOVMAYOR: -- by seeking an award.

MR. Gl LLELAN: Yes.

JUSTI CE SOTOVAYOR: If | disagree with you
that the Act doesn't provide for that and neither do the
regul ations, that only enpl oyees can seek awards, what
happens to your argunent?

MR. G LLELAN: Oh, | think -- well -- 1 have
troubl e accepting that hypothetical situation,
because --

JUSTI CE SOTOVAYOR: As |'ve studied it, |
think that's the case. Assune that fact to be true,

t hat enpl oyers have no regulatory or statutory right to

seek an award. They can either stop paying and have the
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enpl oyee make a claimor not.

How -- what does this do to your argunent,
I f that's accurate?

MR. G LLELAN: Nothing. It sinply requires
t he enployer to induce the claimant to file a claimif
it wants that award

JUSTI CE SOTOVAYOR: By stopping paynent.

MR. Gl LLELAN: Yes.

JUSTI CE SOTOVAYOR: So that destroys the
whol e vol untary paynment aspect.

MR. G LLELAN: Well, they wouldn't --
i ndeed, they wouldn't have to stop paynent. They sinply
need to tell the claimant: |If you don't file a claim
we are going to stop paynents.

JUSTI CE SOTOVAYOR: That's an odd statute.

JUSTI CE BREYER: | see. |s your argunent
this now -- I"'msorry to be so slow. But that, | ook,
there is a statute here that says conpensation cannot
exceed nmore than 200 percent of the annual or weekly
wage, then in (3) it says how to cal cul ate that
particul ar nunber.

And then you guy over to (c) and (c) says
t hat cal cul ated nunber applies to those new y awarded
conpensation. And you're saying "newly awarded

conpensati on"” neans sonmebody got it through an award,
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not sonebody got it automatically. And since sonebody
got it -- had to get it through an award or it wouldn't
apply when you just get it because they pay for it, it
just doesn't apply. You have to go get the award, and
the word you are turning on is "newy awarded."”

MR. Gl LLELAN: Yes.

JUSTI CE BREYER: That's the argunent?

MR. G LLELAN: Yes, it is.

JUSTI CE BREYER: Li ke Abbott and Costello, |
don't know what |'mtal king about. But | do -- | do --
| was, | was -- now | fully understand your argunent.

JUSTI CE SOTOVAYOR: M. G llelan, could
just --

JUSTI CE SCALI A: Counsel, could I ask you
about another inconsistency in this section? W have
gone over one, which | think is there. 1Isn't there a
group left out of this thing, even under, even under the
governnment's interpretation of it? What happens to
peopl e who are receiving conpensation for tenporary
total disability or for partial disability? They
don't -- they don't cone under either one of those two
cat egories, even under the government's interpretation
ri ght?

MR. G LLELAN: No. | think under the

governnment's interpretation, as under ours, they fall
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under those --

JUSTI CE SCALI A: No, they haven't gotten an
award yet. They have not gotten an award yet and they
are only partially disabled or have tenporary pernmanent
disability. They are not covered by (c), are they?

MR. G LLELAN: Well, they are covered by it,

but before we know which year's nmaxi num applies, an

award - -

JUSTI CE SCALI A: ©Ch, that's right, but
they -- but it doesn't take effect --

MR. G LLELAN: That's correct.

JUSTI CE SCALI A: -- during that year.

MR. G LLELAN: That's correct.

JUSTI CE SCALI A: Well, does that make any
sense?

MR. G LLELAN: Yes --

JUSTI CE SCALI A: No, it doesn't. But you
say the statute doesn't make sense.

MR. G LLELAN: | think it does because it
encourages the enployer to have an award entered so that
it wll have the benefit of the current maximumrate and
not next year's or the year's after or the year's after
t hat .

JUSTI CE KAGAN: All right --

JUSTI CE SCALI A: That's not a serious --

Alderson Reporting Company



Official - Subject to Final Review

24
1 CHI EF JUSTI CE ROBERTS: Go ahead. You have
2 been waiting the | ongest.
3 (Laughter.)
4 JUSTI CE KAGAN: | think the way the argunent

5 has gone so far is that we've all been saying this can't
6 make sense, and you have been saying, as you have every
7 right to say, yes, but this is what the statute says

8 based on the "newl y awarded" | anguage.

9 But that does assune that "newly awarded”

10 can't mean an entitlenment. And then you run up agai nst
11 sone ot her statutory provisions where an award does seem
12 to nean, not a formal conpensation order, but instead an
13 entitlenment to funds. So 908(d)(1), ‘it seens as though
14 the word "award" neans entitlenment; 910(h)(1), it seens
15 as though the word "award" means an entitlenment; and

16 933(b), which says "award in a conpensati on order,"

17 suggests that awards can be made in a fornmal order or

18 awards can be made differently because of an entitlenent
19 that is automatically paid.

20 So | guess there are three places that it

21 seens to nme your reading of the word, your limted

22 readi ng of the phrase "newy awarded,"” runs into

23 problenms in those three ways, and I'mleft then thinking
24 we shoul d do what makes sense.

25 MR. G LLELAN: | nmay have m ssed what the
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third of those was. | have the --

JUSTI CE KAGAN:  933(b), 908(c)(1) and
910(h) (1).

MR. G LLELAN: Ah, okay. Un yes, 9 -- the
section '8(d)(1) that they are referring to refers to an
award to an enployee -- the unpaid portion of an award
to an enpl oyee who di es before that award has been paid
out. Their reading of "award” in that provision is
contradi cted by the subsequent paragraph of the sanme
subsection, which says "an award may be nade after the
death of the injured enployee.”

It's 908(d)(3). Now that is inpossible on
their reading of "award" on the readi-ng they give
"award" on section '8(d)(1). No, what it nmeans in
"8(d) (1), as throughout the act, is an award. And if
none has been entered while the claimant is still alive,
it is entered after his death.

And the survivors under that provision take
the rest of it that had not been paid before the death.
Now, you have essentially the sane anal ysis of those
ot her provisions. Yes, in those other provisions as
well, it does nmean a conpensation order. |If you cut it
| oose fromthat statutory foundation, we get three or
four different possible nmeanings that the Respondents

try to put on it, and we are cut |oose from anyt hi ng.
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JUSTI CE SCALI A: Well, you're -- you're
maki ng your case harder than it has to be, it seens to
me, by saying that it always neans an award of
conpensation by the agency.

| -- I think in -- in "8(d), |I don't think
it means that, but it certainly nmeans an anmount due and
not an entitlenment. It means an anount, a specific
amount due. And that explains its nmeaning el sewhere,
but that's quite different fromsaying that it neans
entitl ement.

MR. G LLELAN: No doubt it is, yes. And --
and perhaps there may be sonme variation in the neaning
in the other provisions. That's possible. But in
section '6(d), we think it has to nmean the entry of an
award. That's the only definite event it could refer
to.

JUSTI CE SCALIA: Oh, | think that's true,

but only because of the earlier portion of '6(c)

26

which -- which covers all other paynents that are not by

virtue of an award, receiving conpensation.
MR. Gl LLELAN: Yes. Ri ght .
| would reserve what tinme | have left.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
MR. G LLELAN: Thank you.

CHI EF JUSTI CE ROBERTS: M. Pal nore.
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ORAL ARGUMENT OF JOSEPH R. PALMORE

ON BEHALF OF THE FEDERAL RESPONDENT

MR. PALMORE: M. Chief Justice, and may it
pl ease the Court:

Petitioner's interpretation of section 906,
whi ch hinges entirely on the date of an adm nistrative
conpensation order, renders that provision inpossible to
apply in the many cases expressly contenpl ated by the
act in which there is no such order. That
interpretation also creates arbitrary distinctions
bet ween beneficiaries' benefit |evels based on
adm ni strative happenstance.

JUSTI CE SCALI A:  Your --:l'msorry.

CHI EF JUSTI CE ROBERTS: So if you're wal king
down the street, you' re on a business enterprise, they
haven't shoveled the snow, you slip and fall and you're
hurt, you go home and say: Good news, |'ve been awarded
damages?

MR. PALMORE: The statute provides for the
award of damages, and | think this is -- this -- the key
to this, understanding how this schenme works, is
under st andi ng section 914 and section 913. These are at
page 17a of the appendi x.

JUSTI CE SCALIA: We're not tal king about how

the schenme works. Grant you that it nakes a | ot nore
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sense your way, but will you grant that it's not up to
us to rewrite the statute?

MR. PALMORE: It's absolutely not up to
you - -

JUSTI CE SCALI A: Ckay.

MR. PALMORE: -- to rewite the statute,
Justice Scali a.

JUSTI CE SCALIA: So what we're tal ki ng about

is whether "awarded"” in that provision can bear the

meani ng that you want to give it. Let's assune that
Congress passes a -- a new statute providing for tax
credits for -- for each child, okay? M w fe gives

birth to a child just before Christmas, and | say:. Oh,
goody; |'ve been awarded $2,000. | wouldn't say that.
That's not a normal use of the | anguage.

MR. PALMORE: | think it's --

JUSTICE SCALIA: | amentitled to it under
this statute. But when the event of having a child
occurs, | don't say: "l've been awarded $2,000." You
m ght say it anal ogously. | nmean, you know. ©h, hey,
|'ve been awarded $2,000. But that's anal ogous. And
statutes are not witten by analogy; they're witten to
say what they say.

And | don't know anybody that would use the

term "awarded"” the way you want it used. The Chi ef
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Justice's exanple is another one: Oh, good, |'ve been
awar ded damages. You haven't been awarded damages.
You're entitled to them

MR. PALMORE: | think Justice Kagan
hi ghl i ghted three provisions where the statute does in
fact use the word "award"” to indicate a statutory
entitlenment.

JUSTI CE SCALIA: Let's go through those.

MR. PALMORE: 1'd be glad to, Justice
Scal i a.

JUSTI CE SCALI A: And you -- you show nme
how -- | agree with you that they don't mean the entry
of an award by the agency, but | don''t agree with you
that the only -- only reading you can give themis
entitlenment.

MR. PALMORE: Well, Justice -- to start
with, section 933, which is at page 24a of the
gover nnment appendi x. This is one of the sections
hi ghl i ghted by Justice Kagan.

JUSTI CE SCALI A: 933 of the gray brief?

MR. PALMORE: O the gray brief. 933(b)

says: "Acceptance of conpensation under an award in a

conpensation order filed by the deputy conm ssioner wll

have certain consequences.” That expressly

contenplates -- this is page 24a, Justice Scali a.
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Sorry.

JUSTICE SCALIA: |I'msorry. Gve nme a
m nute. Gve nme a mnute.

MR. PALMORE: Ckay.

JUSTI CE SCALI A: The | anguage is inportant,
isn't it.

MR. PALMORE: Absolutely.

JUSTI CE SCALI A: What page?

MR. PALMORE: Page 24a of the appendix to
the gray brief.

JUSTI CE SCALIA: Okay, got it.

MR. PALMORE: Ckay.

JUSTI CE SCALI A: And the-language is?

MR. PALMORE: So the first sentence says:
"Acceptance of conpensation under an award in a
conpensation order" --

JUSTI CE SCALI A: Right.

MR. PALMORE: -- "filed by the deputy
conm ssi oner shall have certain | egal consequences" --

JUSTI CE SCALI A: Right.

MR. PALMORE: -- that aren't inportant here.

That sentence, even read by itself, suggests there can
be an award that's not in a conpensati on order.
Mor eover - -

JUSTI CE SCALI A: ©Oh, yes. Yes.
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MR. PALMORE: -- the |ast sentence says:
"For purposes of this subsection” -- not the purposes of
the entire act -- "for purposes of this subsection, term

"award' with respect to a conpensati on order neans a
formal order issued by the deputy comm ssioner and the
adm ni strative | aw judge."

JUSTI CE SCALIA: That's -- that's true. And
what that neans is that it can be considered an award if
you've gotten it fromthe enployer voluntarily. That is
still an award of conpensation.

That's all that that |[ast sentence proves.

MR. PALMORE: | think it contenplates -- it
certainly precludes, | think, Petitioner --
Petitioner's --

JUSTI CE SCALI A: Oh, yes. Yes. | agree

he's wrong.

(Laughter.)

MR. PALMORE: Well, the actual -- the actual
recei pt interpretation that Your Honor is advancing is
not one that's been advanced in this case. It would
have extraordinarily -- extraordinary practical
difficulties and application would be really
I nconsi stent.

JUSTI CE SCALI A: No, no, no. | think he's

persuaded nme that in -- in the section we're talking

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

32
about, subsection (c), the only nmeaning left for "award"
is an award by the agency, because --

MR. PALMORE: Well, I'd like to try -- |'d
like to try to convince you ot herw se.
JUSTI CE SCALI A: But -- but you have to show

me one other provision at | east where the only neaning
you can give "award" is entitlenent to noney.

MR. PALMORE: Well, | think section
910(h) (1), another provision cited by Justice Kagan, is
anot her exanpl e.

JUSTI CE SCALIA:  (H)(1)?

MR. PALMORE: (H)(1).

JUSTI CE SCALI A:  "Upward -adj ust nents to" --

MR. PALMORE: At 15a.

JUSTI CE SCALI A: -- "conpensation to" --

MR. PALMORE: Right. This is a very
conplicated provision, but what's inportant to note here
I's that Congress nmade -- this was Congress's attenpt to
provi de additional benefits to beneficiaries whose
di sabilities commenced before 1972.

JUSTI CE SCALI A: Right.

MR. PALMORE: They make a critical --

JUSTI CE SOTOVAYOR: \What page are you on?

MR. PALMORE: |I'msorry. Page 15a of the

appendi x to the gray brief.
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The specifics aren't as inportant as the use
of the phrase, and it's one, two three, four, five lines
fromthe bottom "or his survivor was awarded
conpensation as the result of death.” So it makes a key
determ nant for figuring out how these adjustnents are
going to be made whet her sonmeone was awar ded
conpensation prior to Cctober 27th, 1972. There's no
I ndi cation here, and it would make no sense to suggest,

t hat Congress nmeant to distinguish between people who

had a formal conpensati on order and those who didn't.

| think -- but if I could go back to

section --

JUSTI CE SOTOVAYOR: And his answer to that
was -- his answer to that was that the provision al so
permts an entry after someone -- of an order after

sonmeone di es.

MR. PALMORE: That's his answer on sone of
t he ot her provisions --

JUSTI CE SOTOVAYOR: So it's -- the
i ncongruity is taken care of by the act directly.

MR. PALMORE: Right. But here, here there'd
be no reason for soneone to go in and get a conpensation
order, because these are |ong-past disabilities, and
Congress was sinply creating a rule for how to true-up

t hese past beneficiaries and provide them additional
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benefits.
But | think if you --
JUSTI CE SCALI A:  What -- what does "awarded
conpensation at |less than the maxi numrate" mean? |'m

not sure what that refers to.

MR. PALMORE: There was an old maxi mum
Prior to 1972, there was a $70 maxi num

JUSTI CE SCALI A: Ri ght.

MR. PALMORE: Ckay. So if soneone --

JUSTI CE SCALIA: Aren't you entitled to get
t he maxi mun? No?

MR. PALMORE: Yes. But sone people --
two-thirds of their average weekly wage resulted in a
figure below the maxi mum right. So for those people,
what section 910(h) (1) did was said if you were awarded
conpensation at |less than the prior maxi num you were
going to get an inflation adjustnment.

JUSTI CE SCALI A: | got you.

MR. PALMORE: For everyone el se who was
already at the maxi num they got a new,
statutorily-created tinme of injury, which was itself
significant that Congress went -- used that route.

But there's no indication --

JUSTI CE SCALIA: You're right, it doesn't

mke sense.
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MR. PALMORE: It doesn't make sense under
Petitioner's reading. | think it does nake sense under
our reading.

JUSTI CE SCALI A: Yes, yes.

MR. PALMORE: OCkay?

And if you go to page 17a, | think these are
t he key provisions for understanding how section 906
works in the statutory schene. Section 914, at the
bottom of the page -- 17a to the governnent's brief --
provi des that: "Enployers nust pay conpensation without
a conpensation order pronptly, as soon as they have
notice of an injury.”

(B), which is on the next page, 18a, says
that the first paynment has to cone in 14 days, within
14 days of notice of the injury, "unless the enployer
controverts liability." So if I'm an enployer and I
have an enpl oyee who's injured, |I've got to get out ny
checkbook on day 14 and start writing checks.

| need to know what nunber to fill in.

CHI EF JUSTI CE ROBERTS: But you're doing
that -- you're doing that w thout an award.

MR. PALMORE: Correct.

CHI EF JUSTI CE ROBERTS: So how can you say
what the enployer pays should be considered an award if

it's not an award?
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MR. PALMORE: Because if you don't consider
that, then the -- the statutory provision is inpossible
to apply. Because then it's unclear -- and | haven't
heard Petitioner answer what the statutory maximumis --
i f that enpl oyee who gets his first check after 14 days
has not been newly awarded conpensation --

JUSTI CE KENNEDY: Well, then we're back --
we're back into (b) overrides (a). You -- you are
saying that (a) would be interpreted in favor of the
Petitioner but for (b).

MR. PALMORE: No, |'m saying that --

JUSTI CE KENNEDY: Because | agree with the
Chi ef Justice. Wth -- without an award it -- it seens
to nme it tends to help the Petitioner

MR. PALMORE: That use of "award" clearly
means conpensation order, and I'm not here to suggest
that the -- that the statute never uses the word award
to nmean conpensation order. Often it does, and in this
case that provision does. But the larger point is that
t hat enpl oyer --

JUSTI CE KENNEDY: ©Oh, | see.

MR. PALMORE: -- has to start paynents in
14 days, and he has to know what statutory maxi nmum
applies. Under Petitioner's view of the statute, there

is no answer to that question, because that enployee has
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not been newl y awarded conpensation, so section
906(c) --

JUSTI CE KAGAN: And in what percentage of
the cases are we in that world?

MR. PALMORE: It's a -- in a substanti al
majority of cases no claimis ever filed, Justice Kagan.
Page 38 of the red brief points to |egislative history
bef ore Congress in 1972 which denonstrated that, and
that remains the case. This is a workers'
conpensation -- team-- that encourages enployers to
pay, which w thout adm nistrative conpulsion. It's
supposed to be sinple to apply. The enployer is
supposed to know how nmuch to wite that check for at the
time he wites that first check, after the 14 days.

JUSTI CE Gl NSBURG: But your readi ng doesn't
encourage enpl oyers to pay, because they can stop --
just by saying they contest, right?

MR. PALMORE: Absolutely. They have a
statutory right to controvert.

JUSTI CE GINSBURG. So -- so your reading
|l eads | think to protraction. And they get that date of
injury rule no matter how long they string it out under
your reading. |If you read -- what is the magic
phrase -- newly --

MR. PALMORE: Newly awarded comnpensati on.
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JUSTI CE GI NSBURG: You can say, well, that

means in the case of the enpl oyer who pays promptly,
pays i mmedi ately and conti nues to pay voluntarily, that
t he conpensation is required when the enployer starts
paying voluntarily. But if the enployer stops paying,
then the conpensation is newy awarded when there is an
awar d.

So | don't see why -- what kind of problens
this statute would have if we say newly awarded could
mean awarded by the statute, which would be newy
awar ded when you are injured. But it can also nean
conpensation ordered by an award. So, you have the
enpl oyer who pays pronptly can lock i-n that early date,
but if he doesn't pay pronmptly, the -- then the ceiling
is going to go up till the time the award i s entered.

Vhat is wong with that reading?

MR. PALMORE: It's again a reading that
hasn't been advanced in this case but | understand Your
Honor's question and Your Honor's point. | think that
reading of it would be very difficult to apply because
there may be many cases when the enployer will wite one
or two checks and then stop. There nade be cases in
whi ch the enployer will wite a check for the wong
amount; there will |ater be a dispute about what the

proper benefit |evel would be.
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So | think you'd devel op a whol e new body of
case |l aw and controversy about what it meant for the
enpl oyer to have paid --

CHI EF JUSTI CE ROBERTS: But those aren't

going to be the typical cases, | think. You say there
may be cases and | suppose there may be. | assunme what
happens -- enployers don't just wite checks. They say

this is how we cal cul ate what we owe you. And it is
based on the maxi num of this year, not any future ones,
and if the enpl oyee says no, no, no; | have a right to
get the -- then the enployer will say well, okay, |
either agree with that or not, but you don't get a
check.

MR. PALMORE: Well, the -- the enployer wll
need to protect itself by witing that check unless it's
going to controvert liability. Justice G nsburg pointed
to one of Petitioner's argunents that this provides an
i ncentive for enployers not to controvert liability when
they don't have a good faith basis for doing so, but
section 938 of the act provides for attorneys fees in
that situation so there is already a renmedy for that
kind of situation.

CHI EF JUSTI CE ROBERTS: | -- | wunderstand
the anounts at issue here. What is the usual amount

that is at stake in this sort of case? W are talking
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about the concerns, | guess on both -- about
ganesmanshi p, but how nmuch difference are we tal king
about ?

MR. PALMORE: Well, the --

CHI EF JUSTI CE ROBERTS: | don't know, maybe
you don't have statistics, on an average.

MR. PALMORE: Well, | can give you this case

as an -- as an illustration. So in this case the
Petitioner's disability began in 2002, so our view is
that that was when he was initially awarded conpensati on
so the 2002 maxi mum of $966 applies. Petitioner's view
is that because he received a formal conpensation order

I n 2007, the 2007 maxi mum applies, this 1,114, so it can
make a consi derabl e difference.

| think, though, that Petitioner
recogni zes --

CHI EF JUSTI CE ROBERTS: The consequence --
mean, there is a tine value of nobney, too. The
consequence of the enployee saying, I'mgoing to wait 5
years, because | think the maxinumis going to be a | ot
hi gher is that he doesn't get anything in the neantine,
ri ght?

MR. PALMORE: Well, that's -- that's right.

CHI EF JUSTI CE ROBERTS: It's reasonable for

an enmpl oyer to say, okay, if you want to wait, |'1]I
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wait .

MR. PALMORE: That's right. The |arger
poi nt though is that in many cases in which conpensation
is paid without conpul sion of a conpensation order, an
enpl oyee never files a claim Section 913 expressly
contenpl ates that by saying that an enpl oyee has 1 year
in which to file a claimfroman injury unless he has
been receiving paynents, in which the tine runs fromthe
| ast paynent received.

JUSTI CE BREYER: \What happens, just for ny
techni cal know edge here, the -- the enployee suffers
partial disability on February 1. He then doesn't
notify the enployer until, let's say, February 10, and
then the enployer waits for a week or so, and then
begi ns to pay.

Now i s the enployer supposed to cal cul ate
the -- the weekly wage that he's paying on in the week
February 1 to February 10 -- or 3 days he puts it aside.
But -- the first week? O does he do it on the first
week he got notice? Howis that -- how does that work?

MR. PALMORE: Well, he needs to provide --
he needs to nmake a paynent within 14 days.

JUSTI CE BREYER: That's right. But |I'm
saying he has to wite the check now.

MR. PALMORE: Right.
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JUSTI CE BREYER: And the wage coul d have
changed in those few weeks.

MR. PALMORE: [It's fromthe --

JUSTI CE BREYER: The first week he didn't
get the notice, then the second week he did get the
notice. Which week does he cal cul ate the paynment on?

MR. PALMORE: From when the disability
comenced.

JUSTI CE BREYER: All right.

MR. PALMORE: But you're not --

JUSTI CE BREYER: Then we can't -- we cannot
read this thing "award"” to nean award by the enpl oyer.
We can't read it to nmean award by the -- by the
government, in your view. We have to nean it to nean
the time that he becane entitled to sonme noney?

MR. PALMORE: That is our subm ssion,
Justice Breyer.

JUSTI CE BREYER: And the tough thing is
saying, well, that that's an award. That's what this
case turns on.

MR. PALMORE: Well, as we've -- as | was
di scussing earlier we -- sonetinmes do awards that way.

JUSTI CE BREYER: And what you pointed to in
the statute is you pointed to sone situations which say

we have situation 3 and 4, and they are not present
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here. But in situation 3 or 4, award does nean this.
MR. PALMORE: | think --
JUSTI CE BREYER: All right. That --
MR. PALMORE: Right. | think if I can show

you -- if I can show you -- there are sonme cases --

JUSTI CE BREYER: You don't have anot her
exanple of a -- of a situation where award did nean --
SO you are saying there are sone others where award
doesn't nean, okay.

MR. PALMORE: Well, | think there are --

JUSTI CE BREYER: But is there anything --
what is the nost anal ogous thing you can find anywhere
where award has referred to the tine-that a person
becane entitled to a thing, prior to the tinme anyone
was -- becane obliged to give him sone noney?

MR. PALMORE: Well, | think --

JUSTI CE BREYER: Even if that tine first was
the period for -- way for calculating the noney?

MR. PALMORE: | think 910(h)(1) is that
exanple --

JUSTI CE BREYER: 910(h)(1).

MR. PALMORE: And | hesitate to go back into
t he weeds of that provision.

JUSTI CE BREYER: No, no, don't do it again.

(Laughter.)
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MR. PALMORE: But the first sentence says --

it tal ks about those who were entitled to total
per manent disability or death, which commenced, so it
t al ks about commencenent of entitlenent.

JUSTI CE BREYER: It says awarded was awar ded
conpensati on.

MR. PALMORE: And then later it uses awarded
conpensation. |If | could go back quickly to the
claim --

JUSTI CE BREYER: Yes, okay.

JUSTI CE SOTOVAYOR:  Your brief -- your brief
seemto use the newly awarded conpensati on, your meaning
of it, at the time of injury, at the-time of disability,
the time of entitlement to conpensation; and it seens to
use those terns interchangeably. Wat termare you
settling on and why?

MR. PALMORE: Okay. | think we address this
in footnote 9 of our brief. It's the comencenent of
entitlenment to disability benefits, which is al nost
al ways going to be when disability itself comences.
Petitioner has pointed out that there is an
i diosyncratic set of cases in which, if a disability
| asts nore than 3 days but fewer than 14, you are not
conpensated for those first 3 days. So under that

unusual it would be day 4, but the enployer who wites
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that check at day 14 is going to know. That's -- that's
the --

JUSTI CE BREYER: | nean, you can do it. You

can say it's the tinme that the statute awards himthe
conpensation. That's the English | anguage.

MR. PALMORE: That's -- that's correct,
Justice -- Justice Breyer. And | think that --

JUSTI CE BREYER: And it's the statute that
I s doing the awarding.

MR. PALMORE: To make his -- 1 think
Petitioner has devel oped kind of a procedural
wor k-around to the -- the problemcreated by his
Interpretation the statute, which is-.if he needs a
conpensation order in every case to nmake the schenme nake
sense, to get conpensation order he needs a claimin
every case. And as the colloquy before reflected, the
way he can get a claimin every case, because in many
cases the clains are not filed today, is that the
enpl oyer nmust threaten the disabled enployee to cut off
benefits if that enployee doesn't file a claim

Threaten to controvert liability when that
enpl oyer has no good faith basis for doing so. All to
get the enployee to file a claimthat the claim-- that
the enpl oyee doesn't think is necessary, to get a

conpensati on order which serves no other purpose than to
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trigger this maxi mum rate provision.

That is contrary to the way this statute is
supposed to work. The statute is supposed to encourage
am cabl e agreenent between enpl oyers and enpl oyees to
avoi d adm ni strative process and the gearing up of the
adm ni strative machi nery wherever possible.

And Petitioners proffered solution to the
probl em of the absence of a conpensation order in every
case is contrary to that of the entire thrust of the
Longshore Act as a workers' conpensation schene.

JUSTI CE GI NSBURG: And your answer to the
probl em of an enpl oyer protracting, so he doesn't have
to pay sooner, he can wait till later is there would be
no penalty as long as the enployer says | am contesting,
but you say the attorneys fees, is that --

MR. PALMORE: Attorneys' fees and interest,
both of which are generally applicable renedies that
apply to cases that don't inplicate the statutory
maxi mum or the statutory mnimm Petitioner's solution
using his reading of the statute to deal with enpl oyer
del ays over-inclusive and under-incl usive.

It is over-inclusive because it's going to
deal with cases in which there hasn't been delay by any
responsibility by an enployer, but there's been

adm ni strative delay, there's been the dispute. But
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it's also under-inclusive in that it only deals with
those small nunber of cases that deal with the statutory
maxi mum or m ni num
CHI EF JUSTI CE ROBERTS: Thank you
M. Pal nore.
We will have M. Keisler speak for a bit.
M. Kiesler.
ORAL ARGUMENT OF PETER D. KI ESLER
ON BEHALF OF THE PRI VATE RESPONDENT
MR. KEI SLER: M. Chief Justice and may it
pl ease the Court:
| would like to begin if | may by addressing
Justice Scalia's and the Chief Justice's questions on
whet her the term award can bear the meaning that ascribe
to it and then explain why, since it can bear that
meaning, this is the only sensible interpretation of the
act .
First, it is not uncommon, Your Honor, to
use the termaward to describe a benefit conferred by a
statute. The dictionary definition is a benefit
conferred. Your Honor, Justice Scalia used a
formul ati on, what if a statute awards a tax credit.
Well, the Court's decision in New Energy Conpany v.
Li mbach began an Ohio statute awards a tax credit to a

certain producer of ethanol. | think even Your Honor
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was the author of that decision. It is --

JUSTI CE SCALIA: | agree with that. You can
speak of the statute as awardi ng sonething. But when
you use the phrase "newly awarded” you are not referring
to the enactnment of the statute. You are referring to
the time at which the person qualifies under the

statute. And | don't know any usage of that sort that a

person -- well, you know, when ny wife has a baby, "I
have been awarded noney. " You haven't been awarded
nmoney.

MR. KEISLER: | think the party becones

new y awarded at the tinme that the party becones
di sabl ed, and therefore there is an amobunt due under the
statute. And --

JUSTI CE SCALI A: Yes, that's what you say.
But, | don't know any common usage that enpl oyees the
term - -

MR. KEISLER: But it is a usage within the
Longshore Act el sewhere, as M. --

JUSTI CE BREYER: But, about the business,
was newly awarded the tax credit at the tinme they nmade
t he deducti on.

MR. KEI SLER: At the tinme they becane
qualified for what the statute required themto do to

get the tax credit, yes. And that is howit is used in

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

49

910 (h)(1), as Justice Kagan said. It's howit's used
in 908. And section 933, specifically provides
Petitioner's definition of award, a formal conpensation
order, but says it is only for purposes of this
subsecti on.

CHI EF JUSTI CE ROBERTS: But that's not the
way it is used in 914.

MR. KEISLER: That's correct. And that's
why this is a case li ke Robinson v. Shell O, in which
t he word enpl oyer was used throughout Title VII in
different ways. And what the court said is you then
have to | ook at the context of the individual provision
I n which the word appears that you are construing to
determ ne how the word is being used in that particular
provi si on.

And here the nost fundanental reason why it
is an untenable construction of this act to rely on the
date of a conpensation order to determ ne the applicable
maxi mumrate is that then the act would be silent as to
the maximumrate in the vast majority of instances in
whi ch conpensation is paid, because as M. Pal nore said,
in the vast majority of instances no claimis filed.

And as Justice Sotomayor pointed out, when
no claimis filed, no conpensation order will ever be

i ssued. And that's not an acci dent. That is a function
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of a very central feature of the act's design that
Petitioner's interpretation is entirely at odds with.

The act is designed to enabl e conpensation
to be calculated precisely and as early as possible so
t he noney can get into the enployee's hands very quickly
and with a m ni mum of instances in which the
adm ni strative machinery has to be invoked. That's why
the normis no conpensation order. And so Petitioner's
interpretation is counter to that in at |east two
respects.

It relies on the existence of a conpensation
order which in nost instances won't and shoul dn't i ssue,
and woul d maxi m ze, rather than m nim ze, the nunber of
i nstances in which sonmeone has to go and get an order to
force conpensation orders out of a systemto make
Petitioner's interpretation work even though everything
i s happening exactly as the Act says it should be. The
enpl oyer is voluntarily paying exactly the anount that
t he enpl oyee says is due, and there is no need to get
t he agency invol ved.

CHI EF JUSTI CE ROBERTS: But how much of a
practical problemis this? | understand the amounts are
here, but if it's five years, and apparently the
enpl oyee was happy to wait five years to get an award.

Normally if you are an enpl oyee and you are di sabl ed,
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and the enpl oyer says, well here's what we are going to
give you, and it's based on the maxi num of the | atest we
have.

You're not going to say: |'mgoing to wait;
t hese wages are going to go up nationally, and |I'm goi ng
to wait a year; maybe I'Il wait for years because |
think there's a trend on national average wages, and |I'm
going to cash in on that; | amgoing to be w thout noney
for the next four years and | am di sabl ed but -- | nean,
t hat doesn't sound to me to be a plausible situation.

MR. KEI SLER: But if Your Honor thinks about
the situation in which the enployee is voluntarily
receiving fromthe enpl oyer everything that the enpl oyee
agrees is due. Then the question is, in that
circunmst ance where the enployer is doing everything
right, what can the enployer do to force out of the
system a conpensation order that will lock in the
maxi mum rate? And Petitioner's solution to that problem
evi dences the problemw th his position.

CHI EF JUSTI CE ROBERTS: Well, no, | nean --
apparently -- | don't know what the enployers do, but
usually in a situation like this, the enpl oyers have
good | awers and they wite at the end of the check, you
know. This is in full satisfaction of any clains under

the -- the whatever.
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MR. KEI SLER: But there is no conpensation

order until that enployee files a claim And under
Petitioner's interpretation, there would therefore be no
knowabl e maxi nrum rate. And Petitioner's solution to

t hat problem on page 16 of his reply brief, is to say
that the enployer should threaten a bad faith cutoff of
funds. The enpl oyer should say: | will cut you off

unl ess you file a claim That is bad for everyone.

It's bad for the enpl oyee who has access to
payments del ayed; it's bad for the enpl oyer who
apparently is being told that it nust controvert
liability in bad faith because the enployer doesn't in
fact disagree that the enployee is entitled to liability
or face a 10% penalty for cutting off the enpl oyee
wi thout a basis for controverting liability, and it's
bad for the agency who suddenly has all these clains
filed, all in a situation in which everything is working
exactly as the Act intends.

JUSTI CE SCALIA: G ve ne your exanple again
of award used as -- a penalty?

MR. KEI SLER: 910(8)(1).

JUSTI CE SCALI A:  No, no, no; not fromthe
statute. You, you--

MR. KEI SLER: New Energy Conpany v Linmbach

It was a commerce cl ause case from | think, 1989 in
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whi ch Your Honor began the opinion by saying, to
describe a setup, an OChio statute awards tax benefits
to, and then describes the category of energy producers
who coul d take advantage of the tax benefit. And I

t hink those energy producers --

JUSTI CE SCALI A: That wasn't -- you, you
gave anot her exanpl e.

MR. KEI SLER: Robi nson v. Shell oil?

JUSTI CE SCALI A:  No, not a case.

MR. KEI SLER:  Ckay.

JUSTI CE SCALI A:  Just an exanple you made up
out of your fertile imgination which seened to nme
pretty good. | forgot it. | will get it fromthe
transcript.

MR. KEISLER: | think it's the enployee who
was receiving voluntary paynents, and everything is
proceedi ng the way the Act intended. But, the enployer,
in order to know what its maximumrate wll be, in order
not to be surprised 5 years hence by a maxi numrate that
only then can be known, has to force a conpensation
order out of the system And the only way Petitioner
says the enployer can do that is by threatening a bad
faith cutoff of funds.

Vet her it happens frequently or

i nfrequently, M. Chief Justice, | think an
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interpretation that relies on a mechanismthat is so
obvi ously counter to the way the statute is supposed to
function is, by virtue of that, an extrenely unlikely
and unnatural interpretation of the statute.

JUSTI CE Gl NSBURG: What percentage of the
conpensation cases involve the statutory maxi munf?
Because if your pay is less than the statutory maxi mum
this issue doesn't conme up

MR. KEISLER: In 1972, Congress was told
that it would be about 10 percent. M understanding is
since then it's grown so that I'mtold that about 20
percent of cases today require application of the
maxi mum r at e.

CHI EF JUSTI CE ROBERTS: Does the maximum
al ways go up?

MR. KEI SLER: Ever since 1972, each year's
maxi mum as cal cul ated by the Secretary of Labor has been
hi gher than the precedi ng year.

CHI EF JUSTI CE ROBERTS: Theoretically, it
can go down.

MR. KEI SLER: Theoretically, it can. It

never has.
If the Court has no further questions.
JUSTI CE KAGAN:. M. Keisler, if I could just
go back to this language. |f, according to Justice
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Scalia's old opinion, the statute awards conpensati on at
the time of disability, essentially what you woul d be
saying is that an enployer who becones disabled in a
certain year is awarded conpensation at that tine.

s that right?

MR. KEI SLER: That's right, Your Honor.

JUSTI CE SCALI A: Yes. But | didn't say in

that opinion that the -- the enployer in -- in that
cases -- or whoever it was that was entitled within the
statute -- was "newly awarded" it. | agree the statute

awards it, but when you say sonebody is "newly awarded,"
you're tal king about an event at that time. And
that's -- that's a different usage.

MR. KEISLER: | think the function of
"newly" in this statute is sonething different,
Justice Scalia. And that relates to the questions that
Your Honor and Justice Breyer were asking about the
rel ati onship between the "currently receiving"” clause
and the final clause. | think the "currently receiving"
clause, which relates to those with permanent total
disability and death, is an adjunct to another provision
of the act, section 19(f), which provides for a COLA, a
cost of living increase every year for that narrow
subset of the nost disabled of enployees.

They and they al one get that annual bunp-up.
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And so that "currently receiving" clause is
witten for that category to make sure that their
bunp-up isn't capped by a static maxi numrate. The
ot her part of the clause, "newy awarded conpensation,”
i s about everybody el se.

Now, | think the use of the word "newy"
there is just to distinguish it fromthe "currently
recei ving" clause, which is escalating year by year.
And those new y awarded conpensation, neaning at one
point, fixed in tine -- only when you are "new y"
awar ded conpensation are you then going to have your
maxi num rate fixed.

And then -- and both Peti-tioner and we
agree -- whatever it's fixed at, whatever year, that
stays the same for the duration of your collection of
conpensati on.

If the Court has no further questions, |
t hank the Court.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Gllelan, if | got that right, you have
2 m nutes renaining.

REBUTTAL ARGUMENT OF JOSHUA T. G LLELAN, |1,
ON BEHALF OF THE PETI TI ONER
JUSTI CE SOTOVAYOR: Counsel, let's assune an

enpl oyer pays, continues to pay over a period of tine,
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and the enpl oyee needs nore noney and goes in and says
"you owe nme nore noney; |I'mgoing to make a claim™ The

board says, "no, he doesn't owe you nore noney. He was
paying the right anmount.” And so you're not entitled to
the 1200 you're asking for; you're only entitled to the
1000 he was payi ng.

Under your view, if that happened 5 or 10
years after the paynents started, would the enployer be
|iable for the higher average 10 years |ater?

MR. G LLELAN: Only, of course, if the
enpl oyees' own wages at the tinme of the injury qualified
for that.

JUSTI CE SOTOMAYOR: Assuming it does, that
the answer is yes?

MR. Gl LLELAN: Yes.

JUSTI CE SOTOVAYOR: So what stops an
enpl oyee from sinply doing what | said? Wat stops an
enpl oyee from kicking up his own maxi num by -- whenever
he chooses to do it, years and years |later?

MR. G LLELAN: Well, | think in that
situation, the claimnt hasn't triggered that award. In
fact, the claimant has triggered the maximumthat's in
effect at the time of that award that only nakes -- it's
an award only of what the enployer has been paying.

It's not a denial, as its characterized in the
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government's brief. But it is -- an award only of what
of the enployer has been payi ng.

If the claimant did not bring it forward
with that, and the enployer let it go for still further
years, then even a subsequent year's maxi nrum woul d be
the idea --

JUSTI CE SOTOVAYOR: If we find any anmbiguity
In the statute, in the statutory |anguage, would it then
make nore sense to adopt your meaning or the
governnment's, given all of the factors that the
gover nnment argues counsels in its favor?

MR. Gl LLELAN: | think each of those
argunents is fallacious. They m sdescribe the statute
in their reasons why this is not a sensible provision.
But even if there is an anmbiguity --

JUSTI CE SOTOVAYOR: Assune that --

MR. Gl LLELAN: Before -- before we | ose,
that -- the other possible neanings of "newy awarded"
have got to include what they say the test is.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is subm tted.

(Wher eupon, at 12:23 p.m, the case in the

above-entitled matter was submtted.)
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